STATE OF MAINE: RECORDS RECOVERY (REPLEVIN)

Part 1: State Departments
Chapter 6: State Archivist (Heading: Pl 1973, C. 625, @16 (New))

895-A. Protection and recovery of public records

1. Notice and demand of return. Whenever the State Archivist has reasonable
grounds to believe that records belonging to the State or to a local government or
any agency of the State or to which the State or its agencies have a lawful right
of possession are in the possession of a person or entity not authorized by the
State Archivist, other lawful custodian or by law to possess those records, the
State Archivist may issue a written notice and demand to that person or entity for
the immediate return of the records. The notice and demand must be sent by
certified or registered mail, return receipt requested. The notice and demand
must identify the records claimed to belong to the State or local government with
reasonable specificity. Upon receipt of the notice and demand, the person or
entity in the possession of records claimed to belong to the State or local
government may not destroy, alter, transfer, convey or otherwise alienate those
records unless authorized in writing by the State Archivist or by an order issued
by a court of competent jurisdiction. The notice and demand must specifically
state that any transfer, conveyance or other alienation of the records after receipt
of the notice and demand constitutes a Class E crime in violation of section 97.
[1997, c. 636, 87 (amd).]

2. Petition; hearing. Following the issuance of a notice and demand in accordance
with subsection 1, the State Archivist, with the assistance of the Attorney
General, may petition the Superior Court of Kennebec County or the Superior
Court in the county in which records are located for the return of state records
that are in the possession of a person or entity not authorized by the State
Archivist, other lawful custodian or by law to possess those records. After
hearing, the court shall order the records to be delivered to the State Archivist, or
other custodian designated by the State Archivist, upon a finding that the
materials in question are records and that the records are in the possession of a
person or entity not authorized by the State Archivist, other lawful custodian or
provision of law to possess the records. The court may issue all orders
necessary to protect the records from destruction, alteration, transfer,
conveyance or alienation by the person or entity in possession of the materials
and may also order the person or entity in possession of the materials to
surrender the records into the custody of the State Archivist pending the court's
decision on the petition. [1997, c. 636, 87 (amd).]

3. Presumption. In any proceeding pursuant to subsection 2, there is a rebuttable
presumption that records that were once in the custody of the State or a local
government were not lawfully alienated from that custody. [1997, c. 636, 87
(amd).]




4. Definition. [1997, c. 636, 87 (rp).]

5. Sale or transfer of record prohibited. A person may not sell or transfer a record

unless specifically authorized by law. A person who violates this subsection
commits a Class D crime. [2003, c. 365, 81 (new).]

Section History:

PL 1989, Ch. 283, 8 (NEW).

PL 1995, Ch. 148, §9 (AMD).
PL 2003, Ch. 365, §1 (AMD).



NEW MEXICO: RECORDS RECOVERY ACT

14-5-1 Short Title

This act [14-5-1 to 14-5-10 NMSA 1978] may be cited as the "Public Records
Recovery Act".

14-5-2 Definitions
As used in the Public Records Recovery Act [14-5-1 to 14-5-10 NMSA 1978]:

A. "public officer" means any officer or employee of the legislative, executive or
judicial departments of the state or any of its agencies, and any officer or
employee of any of the political subdivisions of the state, who is the official
custodian of any public record or class of public records; and

B.  "public record” means all instruments and documents duly recorded in the
records of the county clerk, district court or probate court, which affect interest in
real property.

14-5-3 Recovery authorized

Any public officer is authorized to recover public records and to duplicate copies of them
in the possession of any private party.

14-5-4 Method of Recovery

Upon determining that a particular public record is not in the hands of the official
custodian of such record and upon forming a reasonable belief that those records or
copies of them are in the possession of a private party or parties, the public officer shall
send a postage prepaid, certified letter, return receipt requested, to the party believed to
be in possession of the records or copies of them, making demand for the production of
the record if he has it and if he does not have it, any copy of the record. The letter shall:

A. name with particularity the record, the original or copy of which is believed to be
in the possession of the private party;

B. allege that the public record is not in the hands of the official custodian of the
record;

C. state the grounds on which the public officer believes that the private party is in
possession of the public record or a copy of it; and

D. demand that within thirty days of the receipt of the letter, the recipient shall
appear at a time and place stated in the letter, bringing the named public record
or if the demand is for a copy, the copy with him.




14-5-5 Return of the Public Record

If the recipient of the public officer's letter complies with the demand and produces the
document or documents, the public officer:

A. shall determine if the document produced is a missing record or a copy of a
missing record; and

B. then shall duplicate the document and return the private party's document to him if
it is a copy, or if it is the original public record, give the private party a copy and
keep the original public record.

14-5-6 Refusal to appear and produce document; procedure

If within thirty days of the receipt of the letter, the recipient fails to appear or fails to
produce the requested document or documents without showing cause, the public
officer making the demand shall apply to the district court in the judicial district where
the documents are allegedly located for an order compelling production of the
documents for recovery or copying as provided above.

A. The application shall:

(1) name with particularity the record, the original or copy of which is believed
to be in the possession of the third party;

(2) allege that the public record is not in the hands of the official custodian of
the record;

(3) state the grounds upon which the public officer believes that the private
party is in possession of the public record or copies of it; and

(4) state, by affidavit or otherwise, that due demand as required by the Public
Records Recovery Act [14-5-1 to 14-5-10 NMSA 1978] has been made
and that the private party or parties have either failed or refused to
produce the document or documents.

B. The application shall be docketed in the district court as a civil proceeding and
shall proceed as a civil suit under the rules of civil procedure of the district courts.

14-5-7 District court findings and orders

If the district court finds that the petition of the public officer is true and that the named

document or documents are in the possession of the named party or parties, the court
shall order that the document or documents be turned over for recovery or duplication
as required in Subsection B of Section 4 [14-5-4 NMSA 1978] of the Public Records
Recovery Act.



14.5.8 Replacement of recovered document

Records recovered by any public officer or duplicated by the public officer pursuant to
the Public Records Recovery Act [14-5-1 to 14-5-10 NMSA 1978] shall immediately be
returned to the official custodian entitled to possession of the record. Prior to replacing
the recovered documents, the public officer shall attach a certificate to each of them in a
manner that it cannot be removed without destruction of the document stating the date
on which the documents were recovered and the name of the person who had
possession of the original or copy, the statement under oath of the person who had
possession as to the authenticity of the original or copy, and if possible attesting to the
belief of the public officer that the recovered documents are previously missing public
records, or true copies of them.

14-5-9 Effect of replacement of recovered document

Nothing in the Public Records Recovery Act [14-5-1 to 14-5-10 NMSA 1978] shall be
construed to enlarge the rights of a person claiming an interest in real property under a
document recovered under the terms of that act, or to make any conclusive
presumptions as to the authenticity of the recovered documents.

14-5-10 Alternative method

The remedies provided in this act [14-5-1 to 14-5-10 NMSA 1978] are in addition to and
not in lieu of any remedies contained in Section 14-3-16 NMSA 1978 or any other
statute relating to the recovery of public records.

14.3.16 Attorney General may replevin state records

On behalf of the state and the administrator, the attorney general may replevin any
papers, books, correspondence or other public records which were formerly part of the
records or files of any public office in the territory or state of New Mexico, and which the
state still has title to or interest in and which have passed out of the official custody of
the state, its agencies or instrumentalities.
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